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W. Grim, Dirsctor, ) :
' )
Appellee. 3 '
>
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COMPLAINT

This is am appesl byl'tbe Confederated Tribes of Coos, Lowar Umpgqua and Siuslaw
Indiams (collectively the "Tribe"), a federally récognizad. Indian wribe that oﬁmtes public
health fasilities and provides public health services to its members and other beneficieries
pisuant to contracts with ﬁc Indian Heaith Scrvice ("IHS") under the Indien Self-
Determination and Education Assistance Act, Pub. L. 93638, s amended, 25 U.S.C. § 450 '
of seq. ("ISDEAA").

.The Tribe appeals the denil by the THS of the Tribe's claims for mpa‘.id contract
support costs ("CSC"') owed to the Tribe under the ISDEAA and Conn'ac;: Number 248-87-
0036 for FY 1995 ('FY 1995 Comt:t”? and Contract Number 248-96-0002 for FY 1996-

1998 C'FY 1996-1998 Contract™), s detailed below. The IHMS was required to honor its .
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contractual obligation to pay those costs, Which the agency acknowledged to be justified, out

of ifs uprestieted hump-sum appropiations, See Cherokee Nation v. Leavitt, 543 U.8. 831, |
1258, Ct 1172, 1179-80 (2005).

' JURISDICTION i

1. The contract in cach of the relevant years states that disputes will be resolved .

in ascordance with Section 110 of the ISDBAA. Eg. FY 1996-1998 Contract § (0)(12)(B).

Section 110, in mr.n, provides thst the Contract Disputes Act ("CDAY), 41 US.C, § 601 et
seg., shall apply. 25 U.8.C. § 450m-1(d). Section 110 further provides that "all
administyative appeals relating to [SDEAA] contracts shiall be heard by the Interior Board of
Contract Appeals." I : | ' !
2 On December 29, 2003, The Tribe mailed to Contracting Officer Martha
Young (wpie§ to THS Director Charles W. Grim and Portland Area Director Doni Wilder), &
letter mg a contracting officer's decision on CSC olaims for FY 1995 and 1996. A
second Jetter, maﬂcd that same date to the same THS officials, presanted CSC claims for FY
1957. A third Jetter, dated September 27, 2004, stated-a CSC claim for FY 1998, (The
letters are attached as Exhibit A} The INS has not responded 10 any of the requests for a
decision on these ¢laims. Under the CDA, the ageney's failure to respond within 60 days
meens that the claims are deemad dmi'ed. 4} U.S.C. § 605(c)(5). Thug the claims are sipe
for appesl voder the CDA and Section 110 of the ISDEAA, and this Board bas jusisdiction
over this appeal.
STATEMENT OF FACTS
3. During all of the years a issue in ﬂﬁs appesl, FY's 1995-1958, the Tribe

provided heslth care services pursusnt to the contracts entered into with the Secretary of ths
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Department of Health and Fuman Sarvices ("Secretary”) and the IHS under Title 1 of the
ISDEAA. '

4 TheISDEAA muthorizes the Txibe and other tribes and tribal organizations o
aspume responsibility to provide pu‘ograms fimctions, services and activities ("PFSAs") that
the Seoretary would otherwise be obfigated to provide. In return, the Secretery st provide
the Tribe two types of fanding under Section 106(a) of the ISDEAA: (1) "nrogram” finds,

i.e. the amount the Secretary would bave provided for the PPSAs had the THS retained
responsibility for thern, sse 25 U.S.C. § 450+1(a)1), sometimes called the "Secretariel
emount” ot the "106(a)(1) a_mctmt“; and (2) “contract support costs,” the reasanable
| admimistrative and overhead costs assoelated with carying out the PFSASs, see id § 4504~
1(a)(2) and (3).! See also FY i996—1998 Contract § (b)(4) (providing that the amount of
funding svailable to the Contractor "shall not be less than the applicable amount determvined
pursuant to Section 106(a) of the [ISDRAA]".

5. There are three types of CSC; (1) start-up costs, which are one-time costs to
plaf:, prepare for and assume operation of &8 new or expanded PFSA, see id, § 4505-1{2)(5) &
(6); (2) .indirect costs ("IDC"), costs incurred for a common or joint purpose benefiting more

than one PFSA, such as administrative and overhead costs, see id. § 450j-1(2X2); and (3)

| Saction 106(2)(2) of the [SDERAA mandates as follows:

(2) There shall be added [to the |06(2)1) amount] cantract support costs which
shall consiet of an amount for the reesonsble costs for activities which must be
carried on by 8 tribal organizstion as 2 contrastar o ensare compliance with the
terms of the contract and prudent manegsment, but which—

(A) normally are not carried on by the respective Secretary in his direct
operation of the program; o :

~ (B)are provided by the Secretary in support of the contractzd program from
resonrces other than those under contract.

25U.8.C. § 4505-1(2)(2).
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direct CSC, expenses directly attributahle o & certain PFSA but not ceptured ir. the IDC pool
or the 105(a)(1) smount, such as workers compensation inswancs or other expenses the
Secretary would pot have insurred because, for example, the govermment is self-insured, see

id, § 4505 1(x)(3)(A).
6. Direct CSC is "recurring” to both the IHS Area Office and the Tribe, meaning

_amonnts do not need 10 be re-iustified cach year. IHS Circular 96-4 §§ 4.A.2.b, 3.D. Indirect

£SC (IDC) is recurring to the Area.but non-recurring {o the Tribe. IDC funds are non-

recutring to allow the agency to reduce the amomnt of IDC funding if the prior-year level

would exceed the present yoar's requiremente—for example, if the IDC rafc dropped ora
" progrem was retroceded (given bask) to the THS.

7. Section 106(b)(2) of the ISDEAA states that the amout of finds required by
subsection (), incuding CSC, "shall not be reduced by the Secretary in subsequent years
except pursuant 1o -

(A) & reduction in ;appropriaﬁons from the previous fiscal year for the
program or function to be contracred; ' ,
(B) a directive in the statement of the managers accompanying &
conference report on an appropristion bill or cantinning resolution;
(C) e tribal authorizetion, .
(D) a change in the amount of pass-through funds needed under 2
contract; or :
(E) completion of a contracted project activity or program.”
25 U.5.C. 450}-1(5)(2). Section (B)(14)(A) of the FY 1996-1998 Contract incorporaics this
eeble-funding provision and conditions: except a4 provided in section 105(£)(2), "the
funding for each such successor annual funding agreement shall only be reduced ptrsuant to

section 106(b) of [thc ISDEAAL™

2 Soe also IH8 Circutar 964 § 4.A.4.¢ ("Prior year fonds provided for indirect CSC to cech awardee,
i justified in subsequext years, shall not be teduced by the THS, except as autherized in section
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8. In July of 1994, the Tribe sﬁbmhred a propossl to the IHS Portland Arcz
Office to assume responsibility for expanded PESAS, including Western Oregon Service
Unit, Arsa Office and Headquarters shares, with an effective date of Octobar 1, 1994, See
Bxhibit C: 2t 34 (budgst request for new and expended PFSAs approved by Area Director),
Comsistent with its contracts, the Trfbs administered these expanded PFSAs from FY 1995

farough FY 1998 (and beyond).

9, Under the IHS policy in effsct ot the time of the Tribe's proposal in 1994,
CSC funding for new and expanded comrects was paid fromn the Indien Self-Determination
(1SD") Fund, See Indisn Self-Determination Memorandumn No. 2-2 ("ISDMNo. 9227 §
4.A. The Tribe's ISD finding request, s initially transmitted by the Area Director, included
start-up costs pf §71,650 for equipment, direct (_:SC of §68,711, and indirect costs of
346,618, for a total of $186,979. Exhibit Cat2, The indirest costs were computed by
soultiplying the direct cost base of $242,798 ($174,087 in direct "progtam” costs, plus
$68,711 in direct CSC, which is part of the recurring base) by the Tribe's FY 1994 negotiated
IDC rate of 19.2%. (The Tribe's FY 1995 IDC sate egroement, which provided an IDC rate
of 21.6%, was not sigaed until May 2, 1995, well after the FY 1995 queus request was
subraitted in July 1994.)

10.  Subsequently, the ISD request wes amended by hand, striking out the IDC rate
of 18.2% and replacing it with 44.8%, so thet the IDC amount mcreased From 946,618 to
$108,774. Exhibit C at 3. This raised the total ISD request o $2.49’135' It is not clear when
or by whorn this amendment was made, but in any event, the 44.8% rete and the

eorresponding $249,135 13D request were the figures retained on the agency priotity list

106(b) of the [ISDEAA). Awardse should expost to recsive these funds contimuously, only ff they
continue to be justifisd for at Jezet the seme amourt or greater annusl nead,").
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Known 85 ISD Quens #99-1, published an October 23, 1998.” See Exhibit D, line 43, oatvmn
headsd "IDC" (listing IDC requirement of $108,774, or 44.8% of the stm of the aaounts in
the columns headed "DCSC and "106(2)1) Amoun‘f").

11.  Inits December 29, 2003 letter to the contracting officar, the Tribe claimed
$40,135 for FY 1995 based on the sthended request end the figares in 15D Queue #59-1
As set fiorth in the "Claims" section below, the Tribe now believes that, if the ISD request

.. had been paid in FY 1995, the appﬁcﬁblc IDC rate would havc been the rate negotiated for
that fiscal year, 21.6%, not the 44.8% applied in 1SD Quene #99-), Thus the correst anount
of [DC wonld havé been $52,444 for a total 1SD peyment of $1 92,805 .

12.  After reviewing the Tribe's ISD Fund request end cmsmmg that the costs were
seasonable, see ISDM No. 92-2 § 4.C.2, the Portland Area Office forwarded the proposal to
the Office of Triba! Activities ("OTA™ at THS headquarters on July 26, 1994, Exhibit Cat2
(memorandum with subjest line "Request for F.Y, 1994 Indian Self-Determination asD) -
Funds"). By this point, the THS hed agreed that the mqucwt accurately reflected the Tribe's
CSC need assomsi:ed with the newly assumed responsibilities; the 1ask for the OTA was
simply to detertoine whether that amount was "avaﬂable.. 1SDM No. 92-2 § 4.C.2

13. By 1994, the amounts the THS allocated to the ISD Fund from its $1 billion-
plus unrestricted hump-sum sppropriation wete inadequate to find ell tribal contractors’ CSC
needs associeted with new and mpa.nded contracts, Under agency policy, ISD rcqucsts
would be funded on 2 monthly besis until expended. ISDM No. 92-2 § 4.C.1. [fall ISD
requests pending in a given montth could not be ﬁmiiad, "then requests to be funded that
rmonth will be selected based on the earliest recelpt date.” 4. § 4,C.4, This first-cozae, first-

3 ppparemtly the 44.8% rate was takon from the Tribe's IDC agrecenent for FY 1997, which provided
for that rate, so the amendment pray have beon tade during that fiscal year,
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served system became known as the I SD "quene,” In which tribcs. queued up 1o receive their
ISD requests. For Title I contractors like the Tribe, priarity was based on "[tjhe date of
. raceipt by the THS Area office of a Title I contract proposal,"‘
14'. The Tribe's 1994 request was apparently misplaced for almost two years
before being placed on the quene with = priority date of April 1, 1996, Exhibit C at ]
(Portland Area Office resubmission of ISD request); Exhibit D, line 45 (ISD Queve #99-1

indicaﬁng‘Request Date 04/01/96). In 1999, when the [HS abolished the quené, the Tribe's
requegt was still well back in fine and was never paid,

15,  On Mamch 1, 2005, the U.S. Supreme Court held that the THS should have
reprogrammed funds from its unresiricted lump-sum gppropriation to pay tribal contractors

the full CSC due upder their contracts. Cherokee Nation v. Leavitt, 543 U.S. 631, 125 8. Ct.
1172, 1179-80 (2005).

16.  In'tach of the years at issue in these appeals, RY's 19951298, the [HS had
anple fupds available in its u_nran-icted lump-sum appropriation to fully pay the Tribe's CSC
requircraent, including CSC funding for new and expended PFSAs 28 well as ongoing ones.
See Thompson v. Cherokee Nation, 334 F.3d 1075, 1093-94 (Fed. Cir. 2003), egff'd Cherokee
’Vatzarz v. Leavitt, supra (notmg that, by the Secretary's own admission, the IHS had
unobhgzieh,awmganons totaling §1,337.042,218 for FY 1995 and $1,375,245,000 for FY
1996, and even at year's end had "leftover and unexpended appropriations” ranging between
$1.2 and $6.8 million available to pay tribes' CSC). Instead of doing so, the IHS placed the

Tribe's ISD request in the queus, deferring and eventually refusing payment.®

Y7d§ 4 A4,
- 5 o7
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17. The Appropriations Acts for FY 1995-1998 mention the ISD Fund but do not
limit the amount the Secretary could épend to satisfy the IFIS's mcm obligations with’
res;pe;t 10 new and expanded contracts: "of the funds provided [in the THS lump-sum
appropriation), $7,500,000 shall remain avedlable untl] expended, for the Indian Self-

Determinetion Bund." Dep't of the Intevior and Related Agencies Appropriations Act of

1995, Pub. L. No. 103-332, 108 Stat. 2495, 2528 (1994); see also Omni-bllzs Consolidated

Rescissions and Appropriations Act of 1996, Pub, L. No, 104-134, 110 Stat. 1321, 1321-189
) »
(1996) (same).

' 18. The Federal Circuit has held that the "shall rerain available” phrase is a tezm of
a:t- in appropriations 1aw that establishes nearryover anthority,” indicating that mexpended
funds, if eny, may be used for the same purpose in the following fiscal year, Thompson-v.
Cherokee Nation, 334 F.3d 1075, 1090 (Fed. Cir, 2003), aff'd Cherokee Nation v, Leavilt,
543 U.S. 631, 125 8. Ct. 1172 (2095). The phrase does not estzblish a spending cep or Jimit
the ability of the Secrstary to spend additional funds on new and expanded confracts if |
. required 1o do so by his contracts. Jd, The Supreme Court affitmed th:s holding. Cherokee

Nation, 125 8.Ct at 1181,
15, Thus, the THS bedl a duty 1o provide the funding oslled for in the contract despite

the queue.

20.  BHad the Teibe's ISD tequest been paid in FY 1995, when the Tribe assumed
the new and expanded programs, the "startup” component of the request would have beety
paid for thet year only. However, the direct CSC associatt;d with the new and expanded

programs, $68,711, would have become part of the Tribe's recurring CSC award sach year
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thm'ea.fter.‘. In-sddjtion, both the direct CSC of $68,711 and the notogram” amcunt computed
pursient to section 106(2)(1), $174,087, would have become part of the Tribe's TECuTing
"hase” for purposes of computing IDC every year.” The additional IDC for each yeat,
caicNated by multiplying that year's negotiated rate by the additional base of $242,788, ’
would have been recurriog to the Portland Area and avadlable for distifbution to the Tribe.*

24— Thus the TES's pon-payment of the ISD zequest in FY 1995 injured the Tribe
not only i that fiscal year, but in each subscque.nt year 25 well, a:;, detailed in Claim I below.
CLATMS

22.  Paregraphs ] ﬂmuéb 21 are rca.ll.eged and incorporated herein.

23, ﬁe Tribe's contracts require payment of CSC in sccordancs with the
1SDEAA. FY 1996-1998 Contract § (5)¢4) (fonding emount "shall not be Jess than the
appliceble amount determined prsuant to section 106(z) of the [ISDEAA]"). The "quicuc"
system, under which the IHS deferred and eventuslly denied payment of CSC associated with
. the PRSAS assumed by the Tribe in FY 1995, viclates the rle of Cherokee Nation that the
amo;mts "'a'vailable" md& s(‘:ctian 106(z) 1o pay tribas the ful] CSC due wnder their contacts
include the agency's enﬁr.e. unrestricted lump-suzn eppropriation. Cherokee Nation v. Leavitt,
545 U.S. 631, 125 8, Cv, 1172, 1179-80 (2005). By faiting 1o pay the applicable amount of
CSC determined pmsuan'; 10 section 106(z), when the agency had gvailable funda to do so,

the TEIS breached its contract in each fiscel year, 1995-1998.

¢ Swe IHS Clreular No. 96-4 § 4.A.2.b (direct CSC "ghall be awarded on a recurring basis™),

 Jd, § 4,A.4.2.vii ("Beginning in yoar 2, direct contract support and section 106(aX 1) funds will be
considared part of the racurring base of the gward.").

Y17 § 4.A.40.
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Claim I: "Quene" Claim
2. . The IHS breached the Tribs's FY 1995 Contract and violated the ISDEAA by
- failing t'o pey the full CSC associated with the new and expanded PFSAs assurned by the
Tribe in FY 1995. The Tribe claims $71,650 in stazteup costs, 868,711 in direct CSC, and ,
$52,444 » IDC (21.6% of the direct program base of $242,798, comprised of $174,087 in ‘
program costs end 868,711 ia direct CSC), for a total FY 1995 claim of $192,805.° ',

25.  The IHS breached the Tribe's FY 1996 Contract and violated the ISDEAA bY
failing o pay the full CSC on the recuring base amounts sssociated with the PRSAS assumed
in FY 1995 end operated by the Tribe in FY 1996, The Tribe claims $68,711 in direct CSC
#0d $77.453 in IDC (31.9% of the direct program base of $242,798, comprised of $174,087

in program costs and $68,711 in direct CSC), for a total FY 1996 claim of $146,164.
26.  The IHS breached the Tribe's FY 1997 Contract and violated the ISDRAA by

failing to pay the full CSC on the recurring base amounts sssocizted with the PFSAS assumed
in FY 1995 aad operated by the Tribe in FY 1997, The Tribe claims $68,711 in direct CSC
and $108,774 in IDC (44.8% of the direct program base of $242,798, comprised of $174,087

? As explained above, the Tribe has reducad its claim from the §249,135 amouny stated in its claim

letter—and acknowledged in THS Quene #99-1—in recognition that IDC for FY 1995 should be :
cajoulated at the FY 1995 negotiated rate of 21.6%, not the 44.8% rate reflected in JHS Queus #99-1. i

10 This amount differs frowm the amount claimed in the Tribe's December 29, 2003 claim lettar becauss

. in that Jetter the Tribe claired TDC on only the dirsct CSC amonnt (adjusted for inflation), oot on the
antire divect cost base, which includes the program mmount as well a5 direct CSC. The Tribe resarves
the right 10 edjust this claimed amoum upward If, in the discovery process, the Tribe leams thet the
program and/or CSC amounts invelved would have been oligible for mendatory funding increases in
this fiscal year, See IHS Ciruular No. 964 § 4.A.4.avii ("Mandatory funding ihercascs [to recizring
base] will be provided based on conglessional eppropriation.”).
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in program costs and $68,711 in direct CSC), Thus the Tribe presents a total FY 1997 claim

of $177,485.1

27, The IHS breached the Tribe's FY 1998 Contract and violated the ISDEAA by

failing to pay the full CSC on the recurring base amounts associated w:th the PFSAg asqumed

in FY 1995 and operated by the Tribe in FY 1998. The Tribe claims $68,7i1 in direct CSC

and $75,025 in IDC (30.9% of the direct program base of $242,798, comprised of $174,087

i program eosts and $68,711 in disect CSC), for & total FY 1998 claim of $143,736.”

Table 1. Summary of "Quenc Claim" for CSC Assotiated with PHSAs Agsumed
in FY 1995. (All amounts in dollazs except for column E.)

A B C D . E __F G
Yesr Startup Direet C3C | 106(2)(1) Base (B IDCRae | IDC(Dx | Towml CSC
Costs Amount o 169 E) {A+B+F)
1993 71,650 68,711 174,087 | 242,798 |216 52,444 192,805
1996 0 65,711 174,087 {242,798 |31.9 77,453 146,164
1997 0 | 68,711 174,087 | 242,798 | 44.8 108,774 | 177,485
1908 0 68,711 174,087 |[242,798 ]30.9 75,025 143,736
Total 660,150

! This amount differs from the amount olaimed in the Tribe's Decomber 29, 2003 claim letter becauss
in that lerer the Tribe claimed IDC on only the direct CSC amount-tadjusted for inflation), not on the
entire direct cost base, which includes the program amount as wel) 85 direct CSC. The Tribe reserves
the right to adjust this sleimed amount upward if; in the discovery process, the Tribe learns that the
program and/or CSC amouis involved would have been eligible for mandatory funding inereases in
this fiscal yzer. See IHS Circuler No, 964 § 4.A4.2vii ("Mandatory funding increases [to }8CUITIDG
base] will be provided based on congressional ppropriation.”). .

12 This amaunt differs from ths amount claimed in the Trib='s Semtembor 27, 2004 claim letter
becauss in that jetter the Tribe slaimed IDC op only the direct C3C amonnt {adjusted for inflasion),
not on the antire direct cost base, which includes the program amonnt as well as direct CSC. The
Tribe reserves the right to adjust this claimed amount upward if, in the discovery process, the Tribs
jearns that the program and/or CSC amourts involved wettld have been eligible for mandatory
funding increases in this fiscal year, See [HS Circular No. 964 § 4. A4.avil ("Mandatory funding
 increases [to tecurring base] will be provided based on congressional appropriation.”).
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Chaim II: “Shortfall" Claim
28,  Paragraphs | through 27 are reajleged and incorporated herein.
20, Inaddition to the "quene claims,” which derive from unpaid CSC associated
with the PFSAS assumed in FY 1995, the Tribe asserts "shortfall" claims for unpaid C8C
sssociated with ll other PFSAs pecformed by the Tribe during FY 1997 and 1998, The IHS

has acknowledged these underpayments in the CSC "shortfall reports” for FY [997 apd FY

1998. See Exhibit B

30,  The IHS shortfall reports are spreadshests prapared by the IHS in compliance
with ISDEAA section 106(c), wiich requires that the algcncy submit t6 Congress an ennual
report on the :'mplez}mmtiop of the ISDEAA. 25 U.S.C. § 450j-1(c). The shentfall reports
do not incinde unpaid amounts pending on the queue, See Exhibit B at 2, solumn C
(subtracting "Program Amounts on the ISD Queus” from program fimding base for purposes
of calenlating CSC need and shortfall).

31, The Tribe claims $18,828 in unpaid CSC for ongoing PFSAs other than those
assumed in FY 1995, as asknowledged in the [HS CSC shortfall xeport for FY 1997. Exhibit
Batl,

32.  The Tribe claims $11,338 in unpaid CSC for ongoing PFSAs other than those
sssnmed in FY 1995, a8 acknowledged in the IHS CSC shorﬁu report for FY 1998, Exhibit
Bat2.

PRAYER FOR RELIEF

The Tribe ﬂzeref(':ra requests the following relief.

A, Thet this Board awerd the Tribe $690.356 in damages for unpald CSC, as

summarized in the following table:
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Table 2, Total Damages

Claim | FY Amount {$}
I- 1995 - | 182,808
) 1996 146,164
18997 177.485
1998 143,736
il 1997 | 18,828
1998 | 11,338
Total 650,356

B, That this Bogrd order the payment of interest on these claims pursuant to the
CDA, 41 U.8.C. § 611 and the Prompt Payment Act, Chapter 30 of Title 31 United States

Code; '
C.  That this Board award the Tribe its attorney foes and expenses pursuant to the
Rqual Access to Justice Act, § US.C. § 504 znd 25 US.C. § 450m-1; and

D, That this Boerd award the Tribe such other and further relief a5 the Board

deems appropriate.
Submitted,
) .
O . T — \
y I7 Strommer, Coumnsel of Record
D, Osbome, Counsel
K. Schmidt, Connse!
HOBBS, STRAUS, DEAN & WALKER, LLP
806 SW Broadway, Suite 900
Portland, OR 97205
. 503) 242-1745
December |5, 2008
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